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IN THE UNITED STATES DISTRICT COURF T~

FOR THE DISTRICT OF COLORADO .
~ - ‘99 QUL 19 P& 48

Civil Action No.: 99"‘ '\/\-— 1 38 6 T CeEr

THE UNITED STATES OF AMERICA ' ' -
and THE STATE OF COLORADO, G —r—— -

RECE IVE]
AUS-1-9-1393

' L, -
RICO DEVELOPMENT CORPORATION: g (3, (177
WAYNE WEBSTER; and ' ' l
VIRGINIA SELL, -

Plaintiffs,

V.

Defendants.

COMPLAINT

The United States of Armerica, by authority of the Attorney General of the United States and
through the undersigned atiorneys, acting at the request of the Administrator of the United Siates
Environmental Protection Agency (U.S. EPA); and the State of Colorado. by and through the Attorney
General of‘the State of Colorado on behalf of the Colorado Department of Public Health and
Environmem (CDPHE) (collectively "the State"), allege as fdllows:

INTRODUCTION

1. This is a civil action for injunctive relief and civil penalties pursuant to Sections 309(b) and
(d) of the federal Clean Water Act (“CWA” or the “Act™), 33 U.S.C. §3 1319(b) and (d). and
Sections 25-8-607 and -608, C.R S. (1998) of the Colorado Water bualiry Control Act ("CWQCA"™
or the “State Act”), against Rico Development Corporation (RDC). a 1996 dissolved Colorado

corporation, Wayne Webster, and Virginia Sell. The Plaintiffs seek civil penaities against each of the
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Defendants arising out of the untawful discharge of pollutants and the failure to monitor and report the
discharge of pollutants during the five years prior to ﬁl.ing of this Complaint, in violation of Sections
301(a), 308(:1) and 402(a) of the CWA, 33US.C §§1511(a), 13 18(a) and 1342(a), and in violation
of the CWQCA, Sections 25-8-501(1) and 304(1), CR.S,, and Colorado Discharge Permit System
Regulation No. 61.8. 5 CCR 1002-61, and bermanem injunctive relief to remedy the violations.

2. The claims arise frdm the Defendants’: fai.lurc to comply with the National Pollutant
Discharge Elimination System. Section 402 of the CWA, 33 U.S.C. § 1342, through a Colorado
Discharge Permit System permit issued under Section 25-8-50 1 ta 503, C.R.S.: discharge of pollutants
without a perm_it. in .violation qt‘Scction 301(a) of the CWA, 33 U.S.C.§ I31i(a). and Section
25-8-501(1), C.R.S.; and failure to monitor and report the discharye ot'pollutant’s, in violation of
Section 308(a) of the CWA, 33 U.S.C. § 1318(a), and Section 25-8-304(1), C.R.S., at property
owned and/or operated by the Defendants known as the Blaine Tunnel and the St. Louis Tunnel, both
located north of Rico. Colorado.

3. Defendants Wayne Webster and Virginia Sell (the “Individual Defendants™) are named both
i) individually as former directors/officers/shareholders of RDC and who directly and indirectly,
operated, directed, managed, controlled, or conducted the affairs of RDC and of the facilities releasing
pollutants into the environment; and ii} in the alternative, in their capacity as shar;:holders of RDC. as
persons who are entitled to receive and who may have received distributions from the dissolution of
RDC.

JURISDICTION, VENUE, AND NOTICE

4. This Court has original jurisdiction over the federal claims pursuant to Section 309(b) of the

CWA, 33 U.S.C. § 1319(b), and 28 U.S.C. §§ 1331, 1345, and (355. This Court has supplemental

2
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jurisdiction over the corresponding State claims pursuant to 28 U.S.C. § 1367. Venue properly lies in
this district pursuant to Section 309(b) of the CWA, 33 U.§.C. § 1319(b), and 28 U.S.C. §§ 1391(b), !

(c), and 1395(a), because the violations alleged herein occurred in Colorado.

5. Notice of the commencement of this action has been given 10 the State of Colorado in
accordance with Section 309(b) of the CWA, 33 U.S.C. § 1319(b).

DEFENDANTS

@From 1988 To 1996, Defendant RDC was a corporation organized and existing under the

laws of the State of Colorado and doing business in the State of Colorado. On November 1, 1996,
RDC was administratively dissolved by the Colorado Secretary of State for failure to file its biennial
corporate reports.

7. Pursuant to Section 7-114-203, C.R.S., Defendant RDC. as an administratively dissolved
corporation, was required to apply for reinstatement within two years of the date of dissolution to
continue it; corporate existence. Because more than twd years have passed Sihce the date of
dissolution, RDC cannot be reinstated.

8. RDC is a “person” as defined by Section 502(5) ot the CWA, 33 U.S.C. § 1362(5), gnd
Section 25-8-103(13), C.R.S.

9. Each of the Individual Defendants is a “"person” as detined by Secti§n 502(5) of the CWA,
35 U.S.C. § 1362(5), and Section 25-8-103(13), C.R.S.

CLEAN WATER ACT STATUTORY AND REGUIL.ATORY BACKGROUND

10. Section 301 of the CWA, 33 U.S.C. § 131 1(a). prohibits the "discharge of pollutants” by

any person into navigable waters of the United States except in compliance with that Section, and,
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where applicable, a National Pollution Dischargé Elimination System (NPDES) permit issued pursuant
to Section 402 of the CWA, 353 U.S.C. § 1342

11, Section 402(b) of the CWA, 33 U.S.C. § 1342(b). provides that the Administrator of U.S.
EPA may authorize a state to administer the NPDES permitting program within its jurisdiction. The
Admninistrator of U.S. EPA authorized the State of Colorado to administer the -N’PDES program on
April 14, 1975, and Colorado's authority to administer the program has been in full force and effect at
all times relevant to this Complaint. Pursuant to that program. Colorado issues “Colorado Discharge
Permit System” (CDPS) p?rmirs which are State-issued NPDES permits under the CWA. The State
Act provides that “*[n]o person shall discharge any pollutant into any state water from a point source
without first having obtained a permit from the [State] tor such discharge . . . ." § 25-8-501(1). CR.S.

12. Section 402(a) ot'.the CWA, 33 U.S.C. § 1342(a). provides that the permit-issuing
authority may issue a NPDES permit which authorizes the discharge of pollutants directly into navigable
waters of the United States, bqt only in compliance with the applicabie requirements of Section 301 of
the CWA, 33 U.S.C. § 1311, and such 6ther conditions as the Administrator determines are necessary
to carry out the provisions of the CWA.

13. Section 308(a)(4)(A) of the Act, 33 U.S.C. § 1318(a)(4)(A), provides that whenever
required to carry out the objectives of the Act, including dcterrﬁining whether an& person is in violation
of any effluent limitation, U.S. EPA has the authority to require the permittee, as part of its permit, to:
*(i) establish and maintain such records, (ii) make such reports, (iii) install, use and maintain such
monitoring equipment or methods (including where apbrOpriate biological monitoring methods), (iv)
sample such effluents (in accordanee with such methods, at such locatioﬁs, at such intervals, and ?n such

manner as the Administrator shall prescribe), and (v) provide such information as he may reasonably
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require ..." The State Act confains corresponding monitoring and reporting requiremcnté at Section
25-8-304(1), é.R.S.

.. 14. Section 309(b) of the Act, 35 U.S.C. § 1319(b). authorizes the Administrator to
commence a civil action for appropriate relief. including' a pe'rmanent or temporary injunction, when any
person is in violation of, inter alia, Section 301 of the CWA, 33 U.S.C. § 1311, or violates any effluent
limit or any condition in a NPDES permit issued pursuant to Section 402 of the CWA, 33 U.S.C. §
1342, The State Act authorizes injunctive relief at Section 25-8-607. C.R.S.

15. Pursuant to Section 309(a) of the CWA. 33 U.S.C. § 1319(a), the U.S. EPA retains
separate enforcement authorities for violations ot'the Clean Water Act, including violations.ofa permit
issued by a State.

16. Section 309(d) of the Act. 33 Us.C. 1319(d), provides that any person who violates
Sections 301 and 508 of the Act, 33 U.S.C. §§ [31] and 1318, or violates any effluent limit or
condition in an NPDES permit issued pursuant to Section 402 of the Act, 33 U.S.C. § 1342, shall be
subject 10 a civil penalty not to exceed 525,000 per day for each violation, Section 25-8-608(1) of the
CWQCA provides that the corresponding State violations shall be subject to civil penalties not to
exceed $10,000 per day for each day during thch the violation occurred..

17. Pursuant to the Debt Collection Improvement Act of 1996, 31 U.S.C.- §§ 3701-3730, and
U.S. EPA’s Civil Monetary Penalty lﬁﬂation Adjustment Rule, 40 C.F.R. Part 19, the statutory
maximum penalty for CWA Section 309 violations, (See 42 U.S.C. § 1319(d)), has been raised from
325,000 to 327,500 per day, per violat.ion. See 40 C.F.R, § 19,4 (Table 1). The new rate is effective
for any violations occurring aftgr January 30, 1997 See 40 C.F.R. § 19.2. The 3$25.000 per day per

violation rate continues to apply for violations occurring on or before January 30, 1997.

bl
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FACTUAL BACKGROUND - GENERAL ALLEGATIONS

13. This case concerns the St. Louis and Blaine Tunnels which are part of a complex of inactive
tunnels known as the Rico Argentine Mine (the "Mine™) located in the San Juan Mountains in Dolores
County, Colorado. The Mine is located one mile north of the Town of Rico, Colorado along the
Dolores River.

19. The State of Colorado issued Colorado Discharge Permit System Permit No. CO-

0029733 (the “Permit™) to Anaconda Mincrals Company (Anaconda), the former owner and operator
of the St. Louis and Blaine Tunnels and the Water Treatment System (the "WTS") located adjacent to
the St. Louis Tunnel. The Permit became etfective on June |3, 1988. The Permit required Anaconda
to operate the WTS and established, among other things, certain effluent limitations and monitoring
requirements.. | ﬁ'7’ LA H /7)' 5 2 G L0

20. In June 1988, RDC purchased trom Ana@onda certain properties including the St. Louis
and Blaine Tunnels, and the WTS. At that time, RDC became owner and operator of the St. Louis and
Blaine Tunnels and the WTS.

21. On or about September 7, 1988, the Permit was transferred from Anaconda to RDC. In
1993, RDC sought renewal oflthe Permit. On December 30, 1993, COPHE authorized RDC's Permit
renewal, which became effective February 1. 1994, The renéwed Permit expired on January 31.

1999. A true and accurate copy of the renewed Permit is attached as Exhibit 1 and incorporated
herein by reference.

22. The Mine has two outfalls which discharge pollutanté into the Dolores River and into Silver
Creek, a tributary to the Dolores River. The Dolores River and Silver Creek are each a “navigable

water” of the United States within the meaning of the CWA, 33 U.S.C. § 1362(7), “waters of the

6
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United States” within the meaning of 40 C.F.R. § 122.2, and “state waters” pursuantlto Section
25-8-103(19), C.R.S. The State has classified the Dolores River as Class 2 recreation use, Class |
cold water aquatic life use as well as for domestic and agricultural uses. These outfalls are known as
Outfall 001 (Blaine Tunnel) and Outfall 002 {St. Louis Tunnél).

23. The Mine discharges wastewater (“Wastewater”) into waters of the United States

containing pollutants, including, but not limited to: silver, lead, cadmium. zinc, copper, Total Suspended

Solids (TSS) and pH. The Wastewaters are pollutants or contain pollutants és defined by Section
502(6) of the CWA, 33 U.S.C. § 1362(6). él1d Section 25-8-103(15), C.R.S..
pr s BEQY POR Od RN . y

@/Outfa 1001, the Blaine Tunnel. was eliminated as a discharge point from the Permit in 1990
when RDC installed a concrete barrier intended to direct flow from the Blaine Tunnel througﬁ_
underground mine workings where it then combines with the Wastcwa.lcr in the St, Louis Tunnel.
Despite RDC’s efforts, Wastewater still discharges from Outfall 001 At all times relevant to this
Complaint.. Outfall 001 has not been listed as an authorized discharge point in RDC’s Permit.

25. Wastewater from the St. Louis Tunnel passes through a lime addition system and
approximately |1 settling ponds that operate as the WTS. The Wastewater then discharges into the
Dolores River at Outfall 002, Wastewaters exiting Outfall 002 were authorized by the Permit as fong
as certain pollutants, as measured at Outfall 002, did not exceed the effluent limits established n the
Permit.

'26. Pursuant to the Permit, 40 C.F.R. § 122.41(l), and CDPS Regulation No. 61.8(4)(d).

RDC was required to periedically monitor and report pollutant concentrations and the discharge

quantity at Outfall 002 on Discharge Monitoring Reports (DMRs) in order to demonstrate compliance
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with the Permit. In addition, RDC was required to certify the accuracy of its Was{;wér‘?eﬁdata on each
DMR. N TIOH TVNEL ¢ - pig T Al ety

@n or about November 14, 1994, RDC sold nearly all of its holdings in the Rico area to an
unrelated corporation, Rico Properties. LLC (“RP"). On information and.belief. as part of the
negotiations, RDC and RP agreed that RP was not interested in and would not be purchasing those
portions of the Mine presenting environmental liabilities. These properties included the St. Louis Tunnel
and the WTS. '

cht

information and belief, despite RDC’s and RP's agreement, the purchase documents

and deeds mistakenly included, and thereby transterred, ownership of the St. Louis Tunnel and the

,’l/O

bvcr a year after the sale to RP, sometime during the middle of 1996, RDC apparently

WTS to RP.

recognized that it had in fact transferred the St. Louis Tunnel and the WTS properties to RP. In
response, on or about September 1, 1996, RDC simply aband;med t.he Mine and discontinued
operation of the WTS, On September 4, 1996, RDC notified COPHE that RDC no longer owned the
St. Louis Tunnel and the WTS_. Thereafter, in COPHE correspondence with RP, RP denied having
ownership of the properties.
30. On November |, 19__96, RDC was administratively dissolved by the Colorado Secretary of
State due to one or more of the Individual Defendants’ failure to file with the State the necessary
corporate reports on behalf of RDC as required by Section 7-114-202, C.R.S, o
wo~_Ng 7‘/#' (L& ~NoT TO ME -—u{’?).z /74(/5 |
@’Un formation and belief, contacted RDC régarding the discrepancy concerning the

sale documents and RP, on or about February 21, 1997, exccuted a "Correction Warranty Deed” to
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e

toperly reflect the purchase agreement between RDC and RP and to transfer back the St. Louij/l

Tunnel and the WTSto RDT. T e /

32. RDC’s final biennial report, filed in 1994, lists Defendant Wayne Webster as a director and

the president of RDC and Defendant Virginia Sell as a director and the secretary of RDC.

33. The Individual Defendants, as former directors/officers/sharehclders of RDC, also directly
and indirectly operated, directed, managed. controlled, or conducted the affairs of RDC and of the St.
Louis Tunnel, the Blaine Tunnel, and the WTS,

34, Each of the Individual Defendants are “owners and operators” of the St. Louis and Blaine
Tunnels, and the WTS within t.he meaning of 40 C.F.R. Part 1222,

33, Becausé the Individual Detendants caused RDC to improperly and fraudulently abandon
the St. Louis and Blaine Tunnely and the %TS\' left RDC without sufficient capital to continue
operations at the Site in orde 1o prevent environmental pollution. and disregarded the corporate form
of RDC, the corporate eatity of RDC should be disregarded and each of the Individual Detendants held

liable for RDC’s actions.

FIRST CLAIM FOR RELIEF
(Effluent Limit Violations)

36. Parag;—aphs 1-35 are realleged and incorporated herein by reference. _

37. The Permit set limits on the amount of pollutants that may be discharged from Outfall 002
into the Dolores River including, but not limited to, total recoverable silver. total recoverable léad.‘ total
recoverable cadmium. total recoverable zinc, total recoverable copper, TSS and pH.

38. As summarized on Table | to this Complaint, which is incorporated herein by reference, the

Defendants repeatedly exceeded the eftluent fimits set for Outfall 002 in the Permit. The Defendants
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reported these violations (or exceedances) in DMRS submitted to CDPHE and to U.S. EPAona
monthly basis from June 1994 to Septexﬁber 1996, |

39. On or about September 1996, the Defendants abandoned the WTS. From October 1996
through January 1999, untreated Wastewater continued to di'scharge from Outfall 002 in violation of
effluent [imits irl'l the Permit.

40. Each day of discharge of each pollutant in e:;cess of’limitations contained in the Permit is a
separate violation of Section 301(a) of the CWA_ 33 U.S.C. § 131 1(a), and CDPS Regulation No.
61.8. Each discharge of each pollutant in excess of a monthly average limf(atior; in the Permit is a
separate violation of Section 301(a) of the CWA_ 33 US.C. § 1311(a), aﬁd CDPS Regulation No.
61.8 for egch day of that month. |

41 Pursuant to Sections 309(b) and (d) ot'the CWA_ 33 U.S.C. §§ 1319(b) and (d). RDC is
liable for injunctive relief and for civil penalties not to exceed $25,000 for each day of each violation
occurring before January 30, 1997, and $27,500 tor each day of each such violation occurring after

| January 30, 1997. Pursuant to:_.Sections 25-8-607(1) and -608( 1) of the CWQCA, RDC is liable for
injunctive relief and civil penalties not to exceed $10,000 per day for ea;:h day during which tHe
violation occurred.

42. Pursuant to Sections 309(b) and (d) of the CWA, 33 US.C. §§ 13 19(.b) and (d). the
Individual Defendants are each liable for injunctive relief and for civil p§11a|t1es not to exceed $25.000
for each day of each violation occurring between on or about September |, 1996, until January 30.
1997, and $27,500 for each day ofeach such violation accurring after January 30, 1997, Pursuant to

Sections 25-8-607(1) and -608(1) of the CWQCA. the Individual Defendants are each liable for

i
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injunctive relief and civil penalties not to exceed $10.000 per day for each day during which the

violation occurred.

SECOND CLAIM FOR RELIEF

(Unauthorized Discharges from Qutfall 002)

45. Paragraphs 1-35 are realleged and incorporated herein by reference.

44, On January 31, 1999, the Permit expired by its own terms. None oftlhe Defendants
requested an extension or reissuance of the Permit pursuant to 40 C.F.R. § 122.6, nor did they request
a Permit renewal pursuant to_'_CDPS Regulation No. 61,10,

| 45, Since February 1, 1999, Wastewater discharges t‘rbm Qutfall 002 have continﬁed without
an NPDES or CDPS permit. Each day of discharge of Wastewater from Quttall 002 without a permit
since February 1, 1999 is 2 vio\_lation of Section 30)(a) of the CWA, 33 U.S.C. § 1311(a). and of
Section 25-8-501, C.R.S..

46. The Defendants’ unpermitted discharge violations at Outfall 002 are ongoing and will.
continue unless restrained by .order of this Court.

47. Pursuant to Sections 309(b) and (d) of the CWA, 33 U.S.C. §§ 1319(b) and (d), each of
the Defendants is liable for injunctive relief and civil penalties not to exceed $27,500 for each day of
each such violation oceurring atter January 31, 1999 Pursuant to Sections 25-8-607(1) and -608(1)
of the CWQCA, each of the Defendants is liable for injunctive relief and civil penalties not to exceed
$10,000 per day for each day during which the violation occurred.

 IHIRD.CLAIM FOR RELIEF
(Unauthorized Discharges from Qutfall 001)

48, Paragraphs 1-35 are realleged and incorporated herein by reference.

A
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49, Since 1990, Wast%watcr discharges from Quifail 00| have not been permitted by U.S.
EPA or CDPHE.

50. Each day of discharge of Wastewater from Qutfall 001 within the past five years is a
violation of Section 301(a) of the CWA, 33 U.S.C. § 1311(a), and Section 25-8-501(1), C.R.S.

51..The Defendants’ unpermitted discharge violations at Qutfall 001 are ongoing and will
continue unless restrained by order of this Court.

52. Pursuant to Seczio;{s"soo(b) and (d) of the CWA, 33 U.S.C_ §§ 1319(b) and (d). RDC is
liable for injunctive relief and for civil penalties not to exceed $25,000 for each day of each violation
occurring before January 30, 1597. and $27.500 for each day of each such violation occurring afiter
January 30, 1997. Pursuant to'.Scc.tions 25-_8-607(!) and 608(!) of the CWQCA, RDC is liable for
injunctive relief and civil penalt:ies not to exceed $10.000 per day for each violation.

53. Pursuant to Sections 309(b) and (d) of the CWA, 33 U.S.C. §§ 1319(b) and (d). the
Individual Defendants are each'.liable for injunctive relief and for civil penalties not to exceed $25,000
for each day of each.violation oecx;lrring between on or about September l 1996, until January 30,
1997, and $27,500 for each day of each such violation occurring after January 30, 1997. Pursuant to
Sections 25-8-607(1) and -608(2!) of the CWQCA, the Individual Defendants are each liable for
injunctive relief and civil penaltiés not to exceed 510,000 pcf day for each day during which the

violationt occurred.,

'FOURTH CLAIM FOR RELIEF
" (Failure to Monitor and Repart)

54. Paragraphs |-35 are 'realleg,ed and incorporated herein by reference,
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$5. Pursuant to the Pe'rmit,.40 C.F.R, §122.41, and CDPS Regulation No. 61.8(4)(d). RDC
and, at various times, the Indi\;idual Dct’egdants, were required to monitor and report fo CDPHE and 1o
U.S. EPA the Wastewater di'séharge from Outfall 002. The Permit provided for weekly monitoring of

- all effluenit parameters and daily monitoring of flow,

56. Pursuant to these monitoring and reporting requirements, the Defendants submitted to
CDPHE monthly DMRs and analytical data regarding the levels of pollutants in the Wastewater at
Outfall 002 from July 1994 until September 1996.

S7. During the period feferred to in the previous paragraph, the Defendants failed to report all
the required monitoring data and failed to sample at the correct frequency. Each of these failures is a
violation of the Permit, Sécrion_ 308(a)(4)(A) of the CWA, 33 US.C. § 1318(a)d4)A). Section
25-8-304(1), CR.S., 40 C.F.R.._§ 122.41, and CDPS Regulation No. 61.8(4)(d). Each of these
violations is summarized in Table 2 to this Complaint, which is attached and incorporated herein by
reference.

58. From October I996I:thro_ugh January 31. 1999 RDC completely failed to monitor and

“report the Wastewater discharges as required by the Permit in violation ot the Permit, Section
308(a)(4)(A) of the CWA, 35 U.S,(T. § 1318(a)(4)(A), Section 25-8-304(1) C.R.S., 40 C.F.R. §
122.41, and CDPS Regulation No. 61.8 (4)(d). | '

$9. From approximately September |, 1996, through January 31, 1999, the Individual
Defendants completely failed to monitor and report the Wastewater discharges as required by the
Permit in violation of the Pcrmi:t.. Section 308(a)(4)(A) of the CWA, 33 U.S.C. § 1318(a)(4}{A).

Section 25-8-304(1) C.R.S., 40 C.F.R. § 122.41, and CDPS Regulation No. 61.8 (4)(d).
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60, Pursuant to Sections 309(b) and (d) of the CWA, 33 U S.C. §§ 1319(b) and (d), RDC is
liable for injunctive relief and civil penalties not to exceed $25,000 for each day of‘leach such violation
occurring before January 30, 1997, and $27.500 for each day of each such violation occurring after
January 30, 1997. Pursuant to Sections 25-8-607(1) and -608(1) of the CWQCA. RDC is liasle for
injunctive relief and civil penalties not to exceed $10,000 per day for each day during which the
violation occurred, |

61. Pursuant to Sections 309(b) and (d) o.f‘thc CWA, 33 U.S.C. §§ 1319(b) andl (d). the
Individual Defendants are each liable for injunctive reliet'and for civil penalties not 1o exceed $25,000
for each day of each violation.occurring between on or about September 1, 1996, until January 30,
1997, and $27,500 for each day of each such violation occurring after January 30, 1997, Pursuant 1o
Sections 25-8-607(1) and -608(1) of the CWQCA, the Individual Defendants are each liable for
injunctive relief and civil penalties not to exceed $10,000 per day for each day during which the

viclation occurred. .

FIFTH CLAIM FOR RELIEF
(Distributed Corporate Assets)

62. Paragraphs 1-61 are realleged and incorporated herein by reference.

63. As an alternative gréund for relief against the Individual Defendants. the Plaintiffs allege as
follows.

64. Pursuant to Section 7-114.203. C.R.S., Defendant RDC. as an administratively dissolved
corpo_ration. was required to apply for reinstatement within two years ot the dare of dissolution to
continue its corporate existence. Because more than two years have passed since the date of

dissolution. RDC cannot be reinstated.
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65. Pursuant to Section 7-114-105, C.R.S., a dissolved corporat'ion is still subject to suit.

66. Pursuant 1o section 7-1 14-108, CR.S.. a claim-against a dissolved corporation may be
enforced against the dissolved corporation to the extent of'its undistributed assets, and against the
shareholders of the dissolved corporation to the extent of assets distributed to them in the course of
liquidation.

67. On information and belief, the Individual Defendants, as shareholders of RDC, were entitled
to receive and may have received distributions from the dissolution of RDC.

68. Each of the Indiv.idua[ Defendants is liable. to the extent of their distributed assets from the
dissolution of RDC, for the penalties and injunctive relief for which RDC is liable.

RELIEF SOUGHT

WHEREFORE, Plaintiffs res;pecrﬁ.nlly request that the Cburt enter judgment on behalf of the
Plaintiffs and against the Defendants as follows:

1, Order each of the Defendants, pursuant to Section 309(b) of the Act. 33 U.S.C. §1319(b).
and Section 25-8-607(1). C.R.S_.. to achieve permanent and consistent compliance with thé Clean
Water Act at the St. Louis Tunnel and the WTS, including full compliance with the terms and conditions
of the Permit until a new permit is issued, and require Defendants to apply for and obtain a new permit
pursuant to Section 402 of the CWA. 33 U.S.C. § 1342, and Sections 25-8-501 to -503, C.R.S.

2. Order each of the Defendants. pursuant 1o Section 309(b) of the Act, 33 U.S.C. §1319(b).
and Section 25-8-607(1), C.R.S, to eliminate unauthorized discharges of untreated mine Wastewater

from the Blaine Tunne! and the St. Louis Tunnel;

3. Assess a civil penalty against each of the Defendants not to exceed $25.000 for each day of

each violation of Sections 301, 308, and 402 of the CWA_. 33 US.C. 8§ 1311, 1318 and 1342, upto .

13
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and including January 30, 1997, and $27,500 for ;ach day of each violation occurring thereafter.. as
alleged in this complaint; and assess a civil penalty against each of the Defendants not to exceed
$10,000 per day for each day during which the violation of Sections 25-8-501(1) and -304( 1), C.R.S..
and CDPS Regulation No. 61.8 occurred;

4. Order the Individual Defendants to pay the civil penalty assessed against Defendant RDC,
and to perform any injunctive relief ordered by this Court against RDC, up to the amount of each
Individual Defendants’ distributions from Defendant RDC;_

5. Award the Plaintiffs all costs in this action; and

6. Grant such other relief as it may deem just and proper.

Respectfully submirted,

FOR THE UNITED STAT
4 ‘/'

-

LL AN, [ e / for!
OIS J. SCHIFFER

Assistant Attorney General

Environment and Natural RéSources Division

/ - -
//'/\_/ . /L_Q—J
,.b!/!/\m - &’L:
"LYANA R. SUTIN
Environmental Protection Agency
Office of Enforcement, Compliance and
Environmental Justice
401 M Street. S.W. Mail Code 2272A
Washington, D.C. 20460
(202) 564-4258
FAX (202) 501-0269

57520
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RECEIVED DATE :

»

11/05/99

.

16:58

;\; /me
LEONARD M. GELMAN
Environmental Enforcement Section
U.S. Department of Justice
999 18th Street - Suite 945
Denver, Colorado 80202
(303) 312-7302
FAX (503) 312-7331

FOR THE STATE OF COLORADO:

By:

KEN SALAZAR
Attorney General

Natural] Resourcés and Environment Section
Colorado Department of Law

1525 Sherman Street, 5th Floor

Denver, CO 80203
(303) 866-4500
FAX (303) 866-3558
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